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ORDINANCE 2016-80
AN ORDINANCE APPROVING SETTLEMENT OF PENDING LITIGATION BETWEEN THE City of Jacksonville, jOHN kEANE, AND THE JACKSONVILLE POLICE AND FIRE PENSION BOARD OF TRUSTEES WITH RESPECT TO THE SENIOR STAFF VOLUNTARY RETIREMENT PLAN; AUTHORIZING THE MAYOR AND the CORPORATION SECRETARY TO EXECUTE A SETTLEMENT AGREEMENT AND AUTHORIZING THE OFFICE OF GENERAL COUNSEL TO TAKE ALL FURTHER ACTIONS TO SETTLE and CONCLUDE THE LAWSUIT; PROVIDING AN EFFECTIVE DATE.

WHEREAS,
in 1990 the Legislature enacted Chapter 90-442, Laws of Florida, creating the Jacksonville Police and Fire Pension Fund Board of Trustees (the “Board of Trustees”) to administer the retirement plan for the City of Jacksonville (“City”) law enforcement officers and firefighters known as the Jacksonville Police and Fire Pension Fund (“Pension Fund”); and


WHEREAS,
Chapter 90-442 also amended Section 18.07 of the Charter of the City of Jacksonville to include the Board of Trustees as an independent agency of the City; and
WHEREAS,
the Board of Trustees is granted those powers needed to administer the Pension Fund, including the power to “[e]mploy and fix the compensation of an administrator and any consultants, attorneys, actuaries, accountants, and other employees or contractors;” and

WHEREAS,
in 2000 the Board of Trustees created a defined benefit plan for certain Board of Trustees employees, known as the Jacksonville Police and Fire Pension Fund Senior Staff Voluntary Retirement Plan (“Senior Plan”); and
WHEREAS,
the City’s auditors discovered the Senior Plan during a 2012 audit of the Pension Fund, and on August 10, 2012, the General Counsel for the City issued a legal opinion that the Board of Trustees did not have the authority to create the Senior Plan; and

WHEREAS,
an ongoing dispute has arisen between the City and the Board of Trustees as to the lawfulness of the Senior Plan, resulting in the City filing a lawsuit against the Board of Trustees and John Keane seeking declaratory judgment; and

WHEREAS, the Council believes that it is in the City’s best interest to resolve the dispute without protracted and costly litigation; and

WHEREAS,
the City agrees to settle the dispute as provided in the Settlement Agreement (attached hereto as Exhibit 1); now therefore

BE IT ORDAINED by the Council of the City of Jacksonville:

Section 1.

Approval of Settlement Agreement and Authorization to Execute and Implement. There is hereby approved, and the Mayor, or his designee, and the Corporation Secretary are hereby authorized to execute and deliver, for and on behalf of the City, the Settlement Agreement in the form attached as Exhibit 1, and the Office of General Counsel is hereby authorized to take, or cause to be taken, for and on behalf of the City, such further action and execute all other documents to conclude the settlement and pending litigation.   

Section 2.  
Effective Date.
This Ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.
Form Approved:
__/s/ Loree L. French
Office of General Counsel

Legislation Prepared By: Loree L. French
G:\SHARED\LEGIS.CC\2016\Ord\2016 Ord Approving Settlement.1.20.16.doc 
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SETTLEMENT AGREEMENT
BETWEEN
CITY OF JACKSONYVILLE,
JOHN KEANE, AND
JACKSONVILLE POLICE AND FIRE PENSION
BOARD OF TRUSTEES

This Settiement Agreement (“Agreement”) is entered into by and between the City of
Jacksonville (“the City”), a consolidated municipal and county political subdivision of the State
of Florida, the Jacksonville Police and Fire Pension Board of Trustees (“the PFPF Board™ or
“PFPF Board of Trustees™), a body politic and corporate and an independent agency of the City,
and John Keane (“Keane”), as former Director/Administrator of the Board, who may be referred
to individually or collectively as the “Party” or “Parties.”

RECITALS

WHEREAS, in 1990 the Legislature enacted Chapter 90-442. Laws of Florida, creating
the Jacksonville Police and Fire Pension Board of Trustees to administer the retirement plan for
i the City of Jacksonville law enforcement officers and firefighters known as the Jacksonville

Police and Fire Pension Fund (“Pension Fund™); and

WHEREAS, Chapter 90-442 also amended Section 18.07 of the Charter of the City of
Jacksonville (“Charter™) to include the PFPF Board of Trustees as an independent agency of the
City; and

WHEREAS, although the majority of PFPF Board employees have participated in the
General Employees Retirement Plan, three of the RPFPF Board’s employees were receiving
retirement benefit payments from the City while in the employ of the PFPF Board (two of whom
participated in the General Employees Retirement Plan and the other who participated in the
Pension Fund). These three persons could not have participated in the General Employees
Retirement Plan as an employee of the PFPF Board while simultaneously receiving retirement
benefit payments from either the General Employees Retirement System or the Pension Fund:
and

WHEREAS, the PFPF Board initially created a defined contribution retirement plan for
senior staff, but in 1999, began studying the possibility of establishing a defined benefit
retirement plan for senior staft, which has the result of transferring the marketplace investment
risks from the employee to the employer; and

WHEREAS, in 2000, the PFPF Board created for certain PFPF Board employees the
Jacksonville Police and Fire Pension Fund Senior Staff Voluntary Retirement Plan (“Senior
Plan™), a defined benefit retirement plan that provided for retirement benefits similar to benefits
paid to officers and firefighters under the Pension Fund; and

WHEREAS, on August 10, 2012, the General Counsel for the City issued a legal opinion
that the PFPF Board did not have the authority to create the Senior Plan and that incorporating
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the Senior Plan into the Pension Fund constituted an unauthorized amendment to the Pension
Fund, pursuant to Articles 16 and 22.07 of the City Charter; and

WHEREAS. on September 25, 2012, the PFPF Board’s counsel authored an opinion to
the PFPF Board stating it had the authority to create the Senior Plan, pursuant to Article 22.04 of
the City Charter; and

WHEREAS, for purposes of future pension plans offered to PFPF Board employees, the
2015 Retirement Reform Agreement between the City of Jacksonville and the PFPF Board of
Trustees (“2015 Retirement Reform Agreement™), approved by Ordinance 2015-304-E, requires
that any future Executive Director/Administrator and/or senior management employee be placed
in either the General Employees Retirement Plan or a defined contribution plan with the Pension
Fund’s employer contribution subject to the limits of federal law; and

WHEREAS, on November 20, 2015, the City filed a lawsuit against the PFPF Board of
Trustees and John Keane seeking a declaratory judgment as to the lawfuiness of the Senior Plan
and seeking injunctive relief; and

WHEREAS, although there is an ongoing dispute between the City, John Keane, and the
PFPF Board as to the lawfulness of the Senior Plan, the Parties agree that it is in their best
interests, as well as the best interests of the citizens of the consolidated City of Jacksonville, that
this outstanding dispute be resolved without costly and protracted litigation; and

NOW THEREFORE, in consideration of the premises, releases, and obligations of the
Parties set forth herein, and other good and valuable consideration, the sufficiency of which is
hereby acknowledged, the Parties agree as follows:

I The recitals to this Agreement set forth above are expressly incorporated inte the terms
and conditions of this Agreement as it fully set forth herein.

(8%

Obligations of the Parties.

a) Within seven (7) business days of the Settlement Effective Date, the Parties shall
file in Case Number 16-2015-CA-007380-XXXX-MA (“the Litigation™), a Joint
Stipulation of Dismissal with Prejudice dismissing all claims and counterclaims asserted
in the Litigation and shall thereafter take whatever action is necessary to ensure that the
Litigation is, in fact, dismissed with prejudice.

b) Future Administration of John Keane’s Retirement Benefit Resulting from his
Service as a PFPF Board Employee.

(1) The retirement benefit John Keane is receiving for his years of service
with the PFPF Board of Trustees, will be revised to reflect a benefit amount
provided for by the PFPF Board of Trustees under the Senior Plan from the
approximate date of his employment with the PFPF Board (August 1990) to the
approximate date the General Counsel deemed the Senior Plan to be an

o
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unauthorized amendment to the Pension Fund (August 2012). From August 2012
to the date of Keane’s retirement (September 2015), it is as if Keane ceased
participation in the Senior Plan and joined for the first time the General
Employees Retirement Plan.

(i) John Keane’s retirement benefit shall be calculated using the Senior Plan
benefit formula for the first 22 years and the General Employees Retirement Plan
benefit formula for years 23 through 25. The Senior Plan formula is 3% of final
average salary, which is based upon the last 52 pay period,s which the Parties
agree are $307,426.00 and $298.478.36. The General Employees Retirement Plan
formula is 2.5% of final average salary, which is based upon the highest
consecutive 78 pay periods within the last 10 years, which the Parties agree are
$307,426.00, $298,478.36, and $298,312.90. The two calculations shall be
blended. Keane will receive a 3% COLA on the Senior Plan portion of his benefit
beginning in January 2016. Keane will receive a 3% COLA on the General
Employees Retirement Plan portion of his benefit beginning in January 2012, as
reflected in the settlement worksheet.

(iii)  The PFPF Board of Trustees will continue administering Keane’s
retirement benefit, but will do so in accordance with the terms of this Agreement.

(iv)  Because contributions made by Keane were deducted from his salary at a
rate of 7% for the last three years of service time under the Senior Plan, versus the
7.7% amount required under the General Employees Retirement Plan for that time
period, Keane shall make an additional contribution into the Senior Plan fund
from which benefit payments will be made in the amount of $6,262.26. In
addition, Keane shall repay the overage (the difference between the Senior Plan
pension benefit payments received by Keane and the amounts he should have
received in accordance with this Agreement) from October 1, 2015, until pension
payments under this Agreement commence. Both the $6,262.26 and the overage
shall be repaid through a payroll deduction of equal installments from Keane’s
benefit payments beginning the first full pay period after this Agreement is
executed and continuing until paid in full for a period not to exceed twelve
months. Prior to the expiration of the twelve month period, Keane may at any
time repay in one lump sum all amounts due.

(v) Upon John Keane’s death, the retirement benefit being paid will be
reduced to a survivor benefit level of 75%, which is the survivor benefit level
under both the Senior Plan and the General Employees Retirement Plan.

(vi)  The Senior Plan is fully funded to meet the higher obligation of the pre-
Agreement Senior Plan benefit level, and the reduced retirement benefit will be
paid out of the Senior Plan fund. Any amount of the Senior Plan fund remaining
after the satisfaction of all currently accrued retirement benefits to participants
and their survivors shall be transferred back to the main Pension Fund as an
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addition to Pension Fund assets and shall serve to.reduce any then present
unfunded actuarial accrued liability.

(vii)  Neither this section nor the Agreement affects, in any manner, the
retirement benefit Keane is currently receiving from the Pension Fund resulting
from his years of service with the City’s police and fire departments.

c) This Agreement has no effect on the retirement benefit currently being received

by former Senior Plan participant Dick Cohee’s survivor or former Senior Plan

participant Donna Walmsley.
3. Release and Waiver. Each Party hereby releases and forever discharges each other Party
from any and all claims that arise out of or relate in any way to the Litigation, and each Party is
responsible for its own attorney’s fees and costs associated with the litigation and this settlement.
The PFPF Board and John Keane further agree to forever waive any right to challenge the
General Counsel’s August 10, 2012, legal opinion concerning the lawfulness of the Senior Plan.
The City agrees to forever waive any right to challenge the amendment to the Senior Plan,
approved by the Board on October 9, 2015, which provided for an excess benefit arrangement.
In the event of any challenge to this Agreement, all Parties agree to defend, and to cooperate in
the defense of, this Agreement.

4. Consideration.  In consideration of the making of this Agreement, including the
obligations, releases, waivers, and covenants, the receipt and sufficiency of which are
acknowledged by the Parties, and the avoidance of time, expense and uncertainty of litigation,
each Party has entered into the Agreement fully intending to be legally bound.

3. Settlement Effective Date. The Settlement Effective Date is the date on which the last
Party executes the Agreement.

6. Certification of Understanding and Competence.

a) The Parties acknowledge and agree (i) that they have read this Agreement in its
entirety; (ii) that they are competent to understand, and do understand, the content
and effect of this Agreement; (iii) that the Parties enter into this Agreement on
their own free will in exchange for the consideration herein; (iv) that the Parties
are and have been represented by their attorneys, who have advised them with
respect to this Agreement.

b) The PFPF Board of Trustees represents and warrants that: (i) the PFPF Board was
properly apprised of the terms of this Agreement; (ii) the PFPF Board held a
meeting at which a quorum was present; and (iii) at that meeting, the PFPF Board
passed a resolution approving the terms of this Agreement.

7. Entire_Agreement. This Agreement embodies the entire agreement between and
understanding of the Parties with respect to the settlement of the Litigation. There are no
representations, warranties or covenants by either Party other than those expressly set forth in
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this Agreement. This Agreement may be amended only by a written instrument signed by all
Parties.

8. No Admissions. Neither this Agreement nor any document entered into pursuant to this
Agreement, nor any of its or their respective terms or conditions shall be construed as or deemed
to be evidence or an acknowledgement of any presumption, inference, concession, or admission
on any point of fact or law, or any liability, fault, omission, or other wrongful act whatsoever.

9. Attorney’s Fees related to this Agreement. Each Party is responsible for its own
attorney’s fees and costs incurred in connection with the Litigation including the settlement
thereof.

10.  Governing Law. Venue and Jurisdiction. This Agreement shall be governed by,
construed and enforced pursuant to the laws of the State of Florida. The Parties agree that all
legal actions or proceedings arising out of or related to this Agreement shall be initiated in a
court located in Duval County, Florida having jurisdiction, and venue shall be in Duval County,
Florida.

I, Joint Contributions. This Agreement shall be deemed to have been drafted by all
Parties and, in the event of any ambiguity, shall not be construed or interpreted for or against any
Party based upon the drafting of this Agreement.

12. Counterparts. This Agreement may be executed in separate parts by facsimile or email
(pdf scanned) and each such counterpart signature shall be deemed an original with the same
effect as if all Parties had signed the same document.

[The remainder of this page was left blank intentionally by the Parties. Signature pages to
follow.]
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IN WITNESS WHEREOF, the Parties, by their respective authorized signatures below,

hereby execute this Agreement.

Form Approved:

By:

Office of General Counsel

CITY OF JACKSONVILLE
a Florida political subdivision

By:

Lenny Curry, Mayor
Attest:

James R. McCain, Jr.

Corporation Secretary
Date:

JACKSONVILLE POLICE AND FIRE
PENSION BOARD OF TRUSTEES

By:
Lawrence Schmitt, Board Chair
Date:
By:
John Keane
Date:
6
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